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USTIONS PRuSENT2D 


The following questions are prescntcd on this Appeal: 


1. Did ee ora. Court err in failing to specially instruct 
the jury with respect ‘to the caution to be taken in considering the tcsti- 
mony of the two admitted accomplices to the crime, although such instruc- 


tions were not specifically requested by the Court's appointed Counsel? 


2. tas Appellant denied his Constitutional Rights under the 
Fifth and Sixth Amendments to the United States Constitution, namely, (1) not 
to be a witness against himself, and, (2) not to be deprived of liberty, and, 
(3) to assistance of Counsel; where Police officials involuntarily took him 
to the Police Stattonigend there required him to walk and thusly display a 
limp before the complaining witness and other prosecuting witnesses and 
through which limp the complaining witness sought to identify appellant as 
the suspect wanted for the crime, all of which Police action occurred without 
the Appellant having assistance of counsel or a warning of his rights thereto? 

3. Was Appellant denied his Constitutional Rights, under the Sixth 
amendment to the United States Constitution, to Assistance of Counsel, 


where his appointed Counsel: 
9 
a. Did not call any material witnesses to testify in 


favor of the appellant's innocence to the crime, 
although he had knowledge of who some of these 
witnesses were, prior to trial and others after the 
twial had commenced? 
b. Did not note an appeal from the Trial Court's 
jddgment? 
: 


i 


@. Did not introduce material evidence (hospital record) 
which would have shown the injury which caused 
appellant's limp was totally unrelated to the 
crime car accident? | 
Did not require the Government to establish true 


- ownership of the stolen automobile|by written 


documents of record, since such ownership is an 
| 


essential element of the crime? 
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District Court erred in not granting appellant's motion 
for a directed verdict. (Tr. p. 67, 87). ..-2e.eee 


District Court erred in not specially instructing the 
jury; with tespect to the testimony of two accomplices 


Appellant was denied a fair trial because unconstitu- 
tional (incriminating) evidence was used to convict 
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Appellant was denied a fair trial because a conscien- 
tious, full and timely assistance of counsel was not 
provided him; from the time of his loss of liberty to 
the time of his conviction and which assistance was 
not waived by him. 2... ewww ccc ec eeee 


Appellant tas denied a constitutional trial because no 
witnesses were called by his counsel in his behalf, ale 
though avatlable, and whose testimony may have established 
appellant's imocence +... see eee ee ee cccae 


Appellant was denied a fair trial because medical docu- 
mentary evidence was not subpoened by his counsel, which 
evidence may have shown appellant was injured in an acci- 
dent other than the one involved in the instant crime, 
and where no appeal was noted from appellant's convic- 
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Ownership of the stolen automobile was not legally estab- 
lished by the Government under the unauthorized use statute 
where as here the only evidence of ownership was the 
alleged owner (Tr. p. 18) and where in fact she may 

have been merely a purchaser in possession of said auto- 
mobile under a conditional sales contract ....- ssc 


CONCERN wo: ei'e's:ei v.00 ietlatieyelle eleiie ein aka Stee See ee 


TABLE OF AUTHORITIES 
CASES : 
Freed v. United States, 226 F. 1012. 
Jones v. Huff, 152 F. 24. 14.2... 
Jones V. Smight, 176 F. Supp. 949. . 
Miranda v. Arizona, 3284 U. S. 436. ... 
Patalas v. United States, 185 F. 2a 507. 
United States v. Wight, 176 F. 2a. 376. 
Wade v. United States, 258 F. 2a 557 « 
STATUTES : 


Title 11 District of Columbia Code Section 3 


Title 18 U. S. C. Section 5010-D..... 


Title 22 D. C. Code Section 220k ..... 
Title 28 D.C. Code Section OTe ielietie 
RULES : 


—— 


United States Court of Appeals 
For the District of Columbia Circuit, Rule 


IN THE 

UNIT:D STATS COURT OF APPALS 
FOR THE 

DISTRICT OF COLUMBIA CIRCUIT 


JOHN A. MCaACHLN, 


‘ 


Appellant, 
Ve 
UNITsD STaToS OF AmsuRICa, 
Appellee. 


BRInF FOR APPLLLANT 


STATimeNT OF JURISDICTION OF TH. COURT 


This is an appeal from a judgment of conviction for unauthorized 
use of an automobile (D. C. Code, Title 22, Section 2204), after a trial 
before Robinson, J., and a jury in the United States District Court for the 
District of Columbia. 

The District Court's jurisdiction is derived from Title ll, 
District of Columbia Code, Section 306. 

Appellant is proceeding in FORMA PAUPERIS, pursuant to an order 
of the United States District Court for the District of Columbia, Robinson, J., 


dated April 25, 1967: The jurisdiction of this Court is invoked under 


Rule 41 of the General Rules of this Court and Title 28, United States Code, 


Section 1291. 


STaTumNT OF TH. CaSz 


Appellant was arrested in the home of his parents in the District 
of Columbia, where he was living, at approximately 3:00 P.M. on March 15, 
1966, by two District of Columbia police detectives, assigned to the 14th 
Precinct. 

Appellant had just been returned home in an sees from the 
District of Columbia General Hospital, where he had bden taken earlier in 
the day by a neighbor at his mother's request, and there given emergency 
treatment for a cut tendon in his right leg resulting ltrom a fall on glass 
in the alley behind his parents' home about 10:00 P.M,, March 14, 1966. 
He was under some anti-pain medication for said injury at the time of said 


arrest. He was taken by said detectives involuntarily to the above station. 
| 


At the station he was required to walk as best he could and display a limp 


| 
in the presence of Robert Jones, James A Herndon and police officer 
| 


William E. Woods. These three persons were the primary witnesses on behalf 
of the Government at the Trial. 
On March 16, 1966, Officer William L. Woods signed and filed a 
formal complaint charging appellant with the crime of ‘unauthorized use_of 
the automobile of Joan B. James. Appellant was ssees released on 
his own bond, and remained free on bond until he was serie to Lorton Youth 


centerd/ Lorton, Virginia, as a result of his conviction. 


Sentence was imposed under Sec. 5010D. of Title 18, U.S.C. 
on March 10, 1967. | 
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Appellant was indicted of said crime on April 26, 1966. 

On May 3, 1966, an order by said Court appointing Appellant's 
Counsel was made by Jones, J. 

On May 6, 1966, appellant was arraigned, and through his counsel 
pled not guilty to a one count indictment, for unauthorized use of an 
automobile. 

The trial commenced January 9, 1967, and ended on January 10, 1967, 
the jury having found appellant guilty as charged. 

The Gove bent called Joan B. James as a first witness, who testi- 


8:30 P.M. on March 14, 1966, and when she later saw it at the Police Station, 


fied the car was in Ps condition and was hers and was stolen about 


it was a complete wrgck (Tr. pgs. 18, 19, 20). 

The second witness for the Government, Robert Jones (although an 
admitted accomplice i the crime - no charges were filed against him. He 
was 17 years of age (Tr. p. 37).) testified on direct examination that he 
Imew appellant (Tr. j 24) but not prior to March 14, 1966, and that, "All 
three of us got in the car (Tr. p. 28) and that he (Jones) was seventeen 
years old (Tr. p. 30}, and after the collision he was arrested (Tr. p. 31) 
and that he saw appe t again at the Police Station No. 14, and appellant 
was injured - he was{limping (Tr. p. 31)." 

On cross e] ination said Jones testified that at the preliminary 
hearing on the charge against appellant, he didn't know appellant's name 
(Tr. p. 33), and oe he saw appellant between eight and eleven P.M. 

(Tr. p. 36) on March l, 1966, because, "We was all together until about 
eight-thirty." (Tr. p. 37) and, "I was in the car" (Tr. p. 37) and on hitting 


the lamppost they went in separate directions (Tr. p. 37) and he was unable 
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to tell whether appellant was injured when he saw him leaving the car (Tr. 
p. 39),and appellant was going fast. (Tr. p. 39). | 
The Government's third witness, Private William 4. woods, testified 
that he received a dispatch from headquarters of a stoten car at about nine 
or nine-thirty P.M. that evening (March 14, 1966) (Tr. p. 42) and he spotted 
it at 11:50 P.M. the same evening (Tr. p. 42) ;that he pursued it and it 
collided with a metal light pole at the intersection (Tr. p. 43) and three 
of the occupants jumped out and began to run. One scout car immediately 
apprehended two of the subjects. Another, disappeared between two buildings 
and an alley (Tr. p. 44). | 
He testified that of the two subjects apprehended, one was named 
| 


James Herndon, who bore the nickname of "Bo" (the same nickname as appellant), 


and the other Robert Jones (Tr. p. 44), and that both were injured. (Tr. p. 44). 
Said Woods further testified that he saw appellant, subsequent to 

the arrest of Herndon and Jones the following day at the 14th Precinct Station, 

and that appellant's walk was unusual, and appellant had sustained an injury 

to his right leg, I believe it was. He dragged it repeatedly when walking 

and, also, complained of rain (Tr. p. 45). 
Said Woods said he saw Herndon come into the detective room (Tr. 

p.- 45), and Jones (Tr. p. 4C) said Woods testified that |during his chase of 

the car he didn't radio any points of identification covering any occupants 

of the stolen car. (Tr. p. 47) "All I could say is that they were three male 


negroes" (Tr. p. 47). | 
Said Woods testified there was a subject driver but, "I couldn't 

identify him." (Tr. p. 48), and Woods further testified eee he "couldn't 

positively identify him" (appellant) at the time of the jaccident (Tr. p. 49), 


and Woods at the scene of the accident could see nothing unusual in the 
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way he ran Kappertant) (Tr. p. 51), and after viewing appellant at the 
scene of the accident pnd viewing him running, woods did not give any points 
of identification of appellant to the dispatcher (Tr. p. 51), because as the 
result of the corttston with the light pole, the whole area was blackened 
(Tr. p. 51). 
Anu Woods taptified he next saw appellant at the 1th Precinct 


Police Station (Tr. see 


This was abdut 3:00 P.M., March 15, 1966, the day following the 
date of the taking of be car, according to the uncontradicted testimony vf 
appellant (Tr. p. 65). 

Woods testified appellant was picked up on the basis of identifica- 
tion supplied by Jones and Herndon, and appellant was transported by officers 
from the 11th Precincd (Tr. p. 51), and he, Woods, was not at appellant's 
home when appellant was picked up (Tr. p. 51). 

The Goverment then called its fourth witness, James Herndon, 
who is an admitted acgomplice to the crime and pled guilty, and the Govern- 
ment thereupon reduced the original charge (Tr. p. 65). He testified he 
knew appellant and Jones and that they were all together playing cards on 
arch 14, 1966, (Tr. p. 58) and that about 8:00 P.M. on March lL, 1966, the 
three went to 2 Liquos store (Tr. p. 59), and then appellant said he was 
going to get a car (te. p. 59), and then he drove up by us in a 1964 Pontiac 
Tempest blue auto (Tr: p. 59). Appellant asked them, Herndon and Jones, to 
get in, but they first declined (Tr. p. 59). Thereafter, about 10:00 P.h. 
appellant and Jones ayd Herndon all got in the car. (Tr. p. 60) ‘Thereupon, 
they started toward Fpirfax Village, and then they spotted a police car with 
the light on firs’, (Tr. p. 60) and then we had an accident and we all went 


out the left side an started running (Tr. p. 61). Herndon further 


ahs, 

testified that aprellant did not have a limp when he walked on March 14, 
1966, or prior thereto (Tr. p. 62), and that he, Herndon, pled guilty to 
taking property without right with respect to this case (Tr. p. 62), and that 
the charge wes reduced (Tr. p. 65). Said Herndon denied he had a key which 
could start any kind of automobile, and that he loaned] it to appellant 
(Tr. p. 64). 

At the close of the Government's case, appellant's counsel moved 
for a directed verdict on the grounds the Government had failed to prove a 
prima facie case, in that the credibility of the eyeball witnesses, Woods, 
Jones and Herndon, is so weak that the Government has failed to put appellant 
on the scene (Tr. p. 67), and by scene is meant in the car (Tr. p. 68). 


And the Court in denying said motion ruled that the credibility 


| 
of witnesses is in the province of the jury (Tr. p. 69). 


The only witness for appellant was himself. He said he was 21, 
lived with his parents in the District of Columbia, worked as a laborer, and 
went to the 10th grade (Tr. p. 70). 

He said he first heard of the charge against) him when he came from 
the District of Columbia General H ospital, in an ambulance, and police came 
in behind him and said two boys were caught in a stolen car (Tr. p. 71). 
Appellant told them he came from the Hospital and they said police had caught 
two boys who stole a car and they (two boys) said "Bo"| did it, and they 
(two boys) said "Bo" lived over in this part of town (Tr. p. 71). 

Appellant testified he then told police, "yy! name is Bo, and they 


knew who I was and they (police) picked me up; and they carried me to the 


police station (Tr. p. 71). 
Appellant said he couldn't walk because he cut the tendon in his 


leg (Tr. p. 71). 
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Appellant testifi-d it was the 15th of March, about 3:00 P.M. when 
the police came to hi$ home and that he had just come from the hospital, 
where he had been ie about six o'clock the morning of March 15th. 

Appellant thstified he went to the hospital because he had been 
drinking and fell in the glass strewn alley behind where he lived and 
couldn't get up; and he rolled over on his leg and when he got up his leg 
wouldn't move, and nel had to drag himself to his house, and this was about 
9:30 or 10:00 P.m., March 14, 1966 (Tr. p. 72). 

Appellant testified he was with Herndon in the afternoon of 
March 14, 1966,| and séparated when it got dark about 7:30 or 8:00 P.M. 

(Tr. p. 73,74). He then went back to the crap game for about 1/2 hour - 
then he and a neighbof boy, Charles Barnes, went to Barnes' house, which was 
about 55 feet from whbre they had been gambling (Tr. p. 75). 

Appellant thstiried he had a talk with Herndon about stealing a car 

(Tr. p. 74) and oe he (Herndon) told appellant he was going to give me a 


Herndon he didn't wanj; the key, and he testified he did not take the key from 


’ 
1 


key to fit the ee) start the car with". And appellant testified he told 


Herndon (Tr. p. 75). 

Appellant Be testified he never saw the stolen car until the 
afternoon of March 15th at the Precinct Station, and never drove said 
car (Tr. p. 75). 

On cross ie appellant further testified about his fall 
and injury in the alley behind his home around 9:30 or 10:30 the evening of 
March 14, 1966, the night of the alleged crime. He had been drinking with 
Charles Barnes and ete neighbor boys from the time he left the company of 
Herndon and Jones abopt 8:00 P.M. (Tr. p. 75) until 9:30 or 10:00 P.}., 


when the fall occurred. He then went home. Appellant's father answered the 
} 
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door when he came in from the alley. His father and nother had just zone to 
bed (Tr. p. 78). appellant tried to hide his fall and hos from his parents 
as they had been down on him about how little licguor hd could take (Tr. p. 79). 
Appellant testified he couldn't walk and was ‘carried out of his 
home to Precinct No. 14 on march 15, 1966. ! 
Appellunt did not testify that he surrendered and walked into the 
Precinct. He dic testify that he "couldn't walk" and that ""the boy named 
Robinson" last time got a mistrial out of it (Tr. p. 81, 82). 
Appellant testified he was at the Barnes home between 8:00 P.M. 
and 10:00 P.m., Harch 14, 1966, the night of the alleged crime (Tr. p. 75), 
which was the period the alleged stolen car was taken, namely 8:30 P.M, 
March 14, 1966 (Tr. p. 19). 
Appellant testified he asked his attorney to [subpoena the District 
of Columbia General Hospital records for March 15, 1966, to show appellant 
was over there for emergency treatment for the fall in the alley on glass and 
a cut tendon in his leg, rather than a car accident. And his attorney said all 


said record could do is show appellant was hurt (Tr. P- 82), but appellant 


testified he did not ask his trial counsel in the present case to subpoena 
said records. Said hospital report, although it ab hors the record, is 

| 
attached hereto as ixhibit "A", and the xeport for Robert Jones is attached 


| 
hereto as .xhibit "B". 


| 
Appellant testified he asked his father to testify for him about 
opening the door the night of march 14, 1966, after his fall in the 
alley, and the father said he woula if he got off work; | but appellant further 
| 


testified he didn't think his father zot off work (Tr. p. 82). 


{ 
| 9. 
AppelZant testified at the close of the cross examination that he 
had no one in the Courtroom at that time to corroborate his testimony 
(Tr. p. 83). He mentijned or acknowledged the names of several persons 
who may have testified for him, but they were not in Court as they had to 
work (Tr. p. 83). } 
Appellant's counsel thereupon renewed his motion for a directed 


verdict, which was daried (Tr. p. 87, 88). 


saan tate thereupon made a statement for the record 


to relieve him from responsibility for not calling several material 
4 


witnesses and failure s:0 subpoena the hospital records (Tr. p. 90). 


STATEMENT OF POINTS 


L. District Court erred in not granting appellant's motion for 
a directed verdict (Tr. p. 67, 87). | 
2. District Court erred in not specially instructing the jury 
with respect to the testimony of two accomplices. 
3. Appellant was denied a fair trial because unconstitutional 
(incriminating) evidence was used to convict him. 
4, Appellant was denied a fair trial because a conscientious, 
full and timely assistance of counsel* was not provided him; from the tine 
of his loss of liberty to the time of his conviction and which assistance 
was not waived by him. 
5+ Appellant was denied a constitutional trial, because no wit- 
nesses were called by his counsel in his behalf, although available, and 


whose testimony may have established appellant's innocence. 


| 


*By conscientious is meant, an undivided loyalty to a client's 
cause. (Note as one example in the present case, counsel was apparently 
overly influenced by appellant's mother's apparent attitude toward her son 
without her having a full knowledge or explanation of the facts involved in 
the instant CS P- 90) since both she and the father voluntarily 


appeared in District Court on July 25, 1967 for a hearing on appellant's 
release on bond.) By full is meant: Funds or facilities made available 

to all appointed counsel in the case to secure the pertinent facts involved. 
(Note as one example in the present case, counsel would be required to in- 
vestigate and take depositions at the scene and primarily in the evening 
when such witnesses are available and in areas where precaution for per- 


sonal safety mst be considered.) By timely is meant:| At the time the 
individual's personal liberty is lost until his conviction or acquital. 
(Note as one example in the present case, counsel should have been pre- 
offered appellant at the time appellant was taken from)his home (Tr. p. 


71, 81)). 
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6. Appellant was denied a fair trial because medical documen- 
tary evidence was noy Subpoened by his counsel, which evidence may have 
shown appellant was injured in an accident other than the one involved in 


the instant crime, and where no appeal was noted from appellant's 
‘ 


; 
7- Ownership of the stolen autoiobile was not legally established 


conviction. 


by the Government aS the unauthorized use statute where as here the only 


evidence of ownership was the verbal testimony of the alleged owner. (fr. 
p- 18) and where in tact she may have been merely 2 purchaser in possession 
of said automobile under a conditional sales contract. 
SUMMARY OF ARGUMENT 
1. The Trial Court plainly erred in failing to instruct or ad- 
monish the jury that the uncoroborated testimony of accomplices "ought to 
be received with suspicion and with the very greatest care and caution.” 
Freed v. United States, 49 App. D. C. 392, 294, 266 F. 1012, 1014 (C. A. A., 
D. C., 1922). ; 
2. Appellgnt was denied his rights under the Fifth and Sixth 
Amendments to the United States Constitution, in that; 
(a) while under arrest, he was compelled to give 
evidence which was used against him at the 
‘trial. Miranda v. Arizona, 384, U. S. 436; 
(1966); Wade v. United States, 358 F. 24 557; 
he was deprived of his liberty ‘without due 
process of law, (in that incriminating evidence 
‘anconstitutionally secured prejudiced his right 


to a fair jury trial) Mirande and Wade, supra; 


‘ 
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(c) he was denied assistance of counsel at the 
| 

time he was involuntarily required to walk 
| 


before and display a limp indicating a leg 


injury, to his prosecution witnesses, while 
| 


in custody of police, in that no counsel 
hed yet been appointed for him and he in no 
wey had waived said rizht to ee Mir- 
anda and Wade, supra. | 
3. Appellant was denied conscientious, full and timely assis- 
tance of counsel, (total assistance of counsel) because his appointed 
counsel did not call several (5) alibi witnesses to testify; did not in- 
troduce available material documentary evidence to show appellant had not 
been injured in a car accident, but in fact received his (incriminating) 
injury in e fall behind his parents' home. Jones = Enuff, 80 U. S. App. 
D.C. 254, 152 F. 2414. (C. C. Ac, De Coy 1945) | 
4. Appellant's case was prejudiced by the fact that his counsel 
did not object to the oral testimony of the alleged owner, on the grounds, 


the best evidence (documentary) may have shown she was merely a condi- 
| 


tional sales contract purchaser in possession and was not the owner 
within the meaning of the unauthorized use statute which statute does not 
contain the word "possession." 
5. Appellant's counsel was not provided with funds or facili- 
ties to fully investigate the facts of the case prior to going to trial, 
and, therefore, was unable to represent appellant conscientiously and 


fully as required by the Sixth Amendment. 
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6. Appellant should have had counsel or to have been warned of 
his rights thereto, at the time he was arrested, thus likely precluding 
his walking and incriminating himself before the three prosecuting wit- 
nesses. Miranda and Wade, supra. 

7. Appellant was entitled to a directed verdict since there was 
no credible eye witness testimony to his being in the stolen car. And his 
arrest was made in his parents home 15 hours after the car was found. And 
his arrest was made several miles from where the stolen automobile was 
found. | Patalas vs. United States, 185 F. 2a 507. 

ARGUMENT 
1, THE DISTRICT COURT ERRED IN NOT GRANTING APPELLANTS MOTION 
FOR A DIRECTED VERDICT. 

No creditable testimony appears in the record, to show that the 
appellant intentionally took and drove the automobile. 

There is a total lack of creditability of the two eye witnesses 
Jones and Herndon, both accomplices. The arrest was made 15 hours after 
the car was found and appellant was arrested several miles from where said 
car was found. And the testimony of the complacing witness Wood failed 
to put the appellant in the car. (Tr. 42-15) 


Under such circumstances a reasonable doubt exists and a 


directed verdict would be proper. Patalas vs. United States, 185 F. 2a. 
507 


2. THE DISTRICT COURT ERRED IN NOT SPECIALLY INSTRUCTING THE 
| JURY WITH RESPECT TO THE TESTIMONY OF TWO ACCOMPLICES. 
The record shows conclusively that Jones and Herndon were accom 
plices. As accomplices their testimony mst be taken with great caution 


and the trial judge should have given special instructions in connection 


~1h- 
therewith and irrespective of a request for such rites instructions by 
appellant's counsel. Freed vs. United States, 49 App. D. C. 292, 394, 

226. F. 1012, 10l4, (D.C. Cir., 1922). 


3. APPELLANT WAS DENIED A FAIR TRIAL BECAUSE UNCONSTITUTIONAL 
(ZNCRIMINATING) EVIDENCE WAS USED TO CONVICT HIM. 


The incriminating evidence was the limp displayed by appellant 
at the police station the afternoon of March 15, 1966, in the absence 
of counsel and without a pre-offer of counsel being given him. 

| 


Under the Fifth and Sixth Amendments the courts will not per- 


mit this unfairness in the crimtnal process. Mirand @ and Wade, supra. 
4. APPELLANT WAS DENIED A FAIR TRIAL BECAUSE A CONSCIENTIOUS, 
FULL AND TIMELY ASSISTANCE OF COUNSEL WAS NOT PROVIDED HIM, 
FROM THE TIME OF HIS LOSS OF LIBERTY ‘TO THE TIME OF HIS 
CONVICTION AND WHICH ASSISTANCE WAS NOT WAIVED BY HIM. 
Miranda has pointed the way to the "Total Rule,’ of right to 
counsel. The present case poses a factual situation which makes if neces- 
sary, an extension or clarification of the Miranda doctrine be made in 


three particulars, namely 


a) That the "In all criminal prosecutions** counsel for 
| 


his defense" clause under the Sixth Amendment should be 


construed to mean: conscientious, (Jones vs. Smight, 
176 F. Supp. 949; United States vs. Wight, C. C. A., 2 
Cir. 1949, 176 F. 24 376 (Dicta)), full (American Bar 


Association resolution at the August 1967 annual 


meeting at Honolulu, Hawaii) and timely, Wade vs. 
| 
United States, 358 F. 2d 557), counsel for his defense. 
| 
These three words, each in their own way presently seem to 
| 


represent "total. And the word “total” would seem necessary to fit the 
| 
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meaning of the word “all" as that word is used in the Sixth Amendment 
itself. 

In neenenties the three words, supra, we take them here in 
their above sequence. 

The word "conscientious" is designed to mean absolute loyalty 
to the defendant's case. iIf this loyalty is not present, the defendant 
is helpless to remedy the situation until as in the present case, it is 
too late. The trial is over and the appellant stands convicted. Whereas 
if the appointed counsel acted within this concept of loyalty in the 
present case, he likely would have called at least five willing and com 
petent witnesses to testify in support of the appellant's case and 
appellant's alibi that he was places other than at the scene of the 
crime at the time the Government contends the crime occurred would have 
been overcome. If such a trial had been had the jury would not likely 
have found the appellant guilty of the crime, as charged, in the present 
case. 

The word "full" is designed to mean that the Government provide 
funds and or factatties to provide an appointed counsel, with the perti- 
nent facts involved in the particular case. In the instant case for 
example it would have been necessary it seems in preparing for trial 
thet the appointed counsel get all the pertinent facts involved in the 
cas2, although this meant going to the scene of the crime and the com 
munity where the appellant lives and to take depositions and interview 
ell of the material witnesses having knowledge of his whereabouts at 


the time of said crime. This may have also required assistance of 


1 
other persons/pecause it may be necessary to make such an investiga~ 


tion in the nighttime when security of the appointed counsel might be 
& serious factor. Further it is felt that from these specially 


e 


In the preparation of this appeal, appointed 
Counsel was invaluably assisted in this regard 
by a Senior LAW Student at the George Washington 
University LAW Center, Legal Aid Depertment . 


(Jerold F. (Jerry) Berger. 


investigated facts the appointed counsel would emerge with a definite fac- 
tual forma to embrace the innocence of the appellant. In this case such 
a formla it is believed would have changed the results of the trial which 
was conducted without several available witnesses on behalf of the appellant 
and therefore was superficial, in nature. 

It is believed that under existing court authorizations to 
appoint defense counsel, funds may not be fully available to be used for 
such an investigation by appointed counsel, although such investigations 
are essential to assure a fair constitutional trial. And put the citizen 


defendant on the same judicial footing as the Government prosecution. 


The word timely is designed to mean that counsel should be pro- 
§ 


offered or provided éfor at the time a defendant most needs him in the 
judicial process, ane when the defendant's personal liberty is first 
threatened or actually impaired by an arrest or other police action for 
violation of any criminal law. For example in the instant case appellant 
should have been proroffered counsel at the time the two police detectives 
came unannounced to bis parents' home and arrested him from his sick bed 
on March 15, 1966 at approximately 2:00 P. M. 

It was this lack of counsel or pro-offer of counsel at this cri- 
tical stage of the chnstitutional legal process, (in this case), which 
patently short circuited the appellant's constitutional rights under the 
law. It made him subject to illegal circumstances at the police station, 
requiring him in great pain to unconstitutionally incriminate himself by 
displaying a limp in his walk, which display the prosecuting witnesses 
had previously planned and observed and later effectively used in testi- 


mony at the triel to associate the appellant with the charged crime. 
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The foregoing “total rule of right to counsel” it is believed 
fits firmly into the Miranda doctrine and is thought to be encouraged by 
the American Bar Association. In a recent resolution of said association 
promigated and released at their annual meeting at Honolulu a special 
committee of the association made the following pertinent recommendations 
on this subject: 
1. Eligibility for free counsel should | 
whether the accused is poor enough to be on relief. 
The measure should be whether he is “financially 
unable to obtain adequate Perenen etree without 
substantial hardship to himself or iis family." 
Eligibility should not depend on whether the 
accused can make bond. | 


Counsel should be offered "at the earliest oppor- 


tunity” and a preliminary offer shoul be made 

routinely in the police booking proces regard- 
less of whether officers seek a confession from 
the accused. | 
In localities where the courts assign counsel 
and have no public defender, only experienced 
trial lawyers should be used as chie| 


co unsel. 


The American Bar Association report strongly supports the doc- 
trine that our system of criminal justice under our creat Constitution 
stands like a pyramid. On the one side of the base is the prosecution 
or the Government. On the other side of the base is ‘the defendant or 
the citizen. At the top is the judge. It is this design of criminal 


justice, sometimes referred to as a tripod or a troyk » Which puts the 


. 


defending citizen in our democratic republic and his counsel on the same 
footing and base the Government and its counsel. It is this system 


that places the independent judiciary or judge at the center or top of 


the legal process. {thus a fair trial is inherent in our system of crimi- 


nal justice. 

Applying $e foregoing “total assistance of counsel rule" to 
the instant case, i is concluded that appellant did not have due process 
under the Fifth pa Boe and did not have "total counsel for his defense 
under the Sixth Ameddment. 

The "total counsel for his defense" rule is inherent in the 
words used in the Cénstitution itself. The Sixth Amendment provides that 
“in all criminal prosecutions**and to have counsel for his defense.**" 

i 
The express terms of this portion of the Sixth Amendment obviously in- 
cludes both felony and misdemeanor prosecutions. 
t 
5. appettanr WAS DENIED A CONSTITUTIONAL TRIAL, BECAUSE NO 
WITNESSES WERE CALLED BY HIS COUNSEL IN HIS BEHALF, Al- 
THOUGH AVAILABLE, AND WHOSE TESTIMONY MAY HAVE ESTABLISHED 
‘S INNOCENCE. 
’ 
APPELLANT WAS DENIED A FAIR TRIAL BECAUSE MEDICAL DOCUMEN- 
TARY EVIDENCE WAS NOT SUBPOENED BY HIS COUNSEL, WHICH 
EVIDENCE MAY HAVE SHOWN APPELLANT WAS INJURED IN AN ACCI- 
DENT GTHER THAN THE ONE INVOLVED IN THE INSTANT CRIME, AND 
WHERE "NO APPEAL WAS NOTED FROM APPELLANT'S CONVICTION. 

This court has pointed out that where counsel fails to call m- 
terial witnesses; fails to introduce available evidence and fails to note 
an appeal, the whole proceeding lacks a sense of' justice and is in fact 
no trial, at all in ‘the constitutional sense. Jones vs. Huff, supra. 


It is believed the factual situation in the present case falls 


within the Huff nad 
i 


y 


f 


| 
7- OWNERSHIP OF THE STOLEN AUTOMOBILE WAS NOT LEGALLY ESTAB- 
LISHED BY THE GOVERNMENT UNDER THE UNAUTHORIZED USE STATUTE 
WHERE AS HERE THE ONLY EVIDENCE OF OWNERSHIP WAS THE VERBAL 
TESTIMONY OF THE ALLEGED OWNER (Tr. P. 18) AND WHERE IN 
FACT SHE MAY HAVE BEEN MERELY A PURCHASER IN POSSESSION OF 
SAID AUTOMOBILE UNDER A CONDITIONAL SAIES CONTRACT. 


| 
The rule is universal and needs no citation here that a crimi- 
nal statute mst be strictly construed. | 
The unauthorized use statute (Tr. 22 D. C. Code, Sec. 2204) re- 
quires as an essential element of the crime that the automobile be taken 
from the "owner." | 
Here Joan B. James merely testified she was the owner. No 
documentary evidence was introduced to confirm or cooberate her testimony. 
Under the “best evidence” rule ownership to property should be 
shown by documents of title. 
A mere purchaser of a car under a conditional sales contract 
has lawful possession but is not the legal owner of |the automobile until 
the car is fully paid for. | 
Here Joan James may be such a purchaser in possession and 
accordingly would not be the legal owner within the Sooke criminal sta- 
tute. And the crime as alleged could not stand. 
Appellant's conviction should be reversed. No credible testi- 
mony, placed appellant in the stolen car at any time. A superficial 
trial was had with at least five available willing aCe eas for the ap- 
pellant not being called to testify. A crucial alibi medical record was 
not introduced. A reasonable doubt of appellant's Bee is present. A 
constitutional trial was thus denied appellant and he was also without 


“total assistance of counsel for his defense." | 
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CONCLUSION 
In view of the foregoing reasons it is respectfully submitted 


to this honorable court that appellant has been’ denied a fair trial. 


His conviction should be reversed. 


Respectfully submitted, 


H Michael M. Kearney 
4 Attorney for Appellant 
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Hospital Records 
District of Columbia 


General Hospital 


1. John A. McEachin 3/15/66 
Exhibit "A" 1 


2. John A. McEachin 3/15/66 
Exhibit "A" 2 


3. Robert Jones 3/15/66 


Exhibit "B" 


Exhibit "A" 1. 
‘ 


Copy 1 #38 ty. C. General Hospital 


Emergency Treatment Record 


J 


Name: Mc Eachin, John 


Birth Date: 7/15/45 


Occupation: None 3 


4 
Age: 20 Race: N Sex: M 
Age: =, Sex: 
Address: 1503 Brude Place, S.E. 561-0476 


Brought in by: Mdther Date: 3/15/66 Time: 7:45 a.m. 


P.E. Temp: 986 i a.m. Pulse: 100 Resp: 20 B.P. 124/84 


Present Illness: ‘Fell and cut lateral aspect of right knee on glass. 


Physical Examination: 3 cm deep leceration through tenden. Fever later. 


% Does not appear to enter joint capsule. 
Consultation: Erthrogen 


Impression: Lacerdtions 


Treatment: Tetanis toxoid given0.5 cc. In 


ture: M.D. 


Exhibit 


Copy 1 #176 D. C. General Hospital 
Emergency Treatment Record 


Name: McEachin, John Albert 
Age: 21 Race: N Sex: M 
Address: 1503 Bruce Pl., S.E. 


Brought in by: #14 precinct Date: 3/15/66 


ngn 2 


Time: 4:40 p.m. 


| 
Present Illness: Cut right knee on glass yesterday. Sewed up here 
in a.m. Has had pain. Not bearable to bend knee 


since. No glass remained in. 


Physical Examination: Sutured wound. No pus or 
cellolitis. Looks clean. 


Treatment: Hot packs. Keep moving knee 


Signature: M.D. 


Time Cleared Admitting Office: 11:05 p.m. 


‘evidence of 


Exhibit "B" 


D.C. General Hospital Permanent File No. 
Emergency Treatment Record 229002 


Name: Jones, Robert 


Address: ll-l 5th St., S.E. 


Brought in by: #14 precinct Date: 3/15/66 Time: 12:50 a.m. 


Present Iliness: Patient was involved in auto accident and sustained 
multiple facial lacerations and abrasions. 


Physical Examination: Multiple facial lacerations and abrasions 


impression: 3 Multiple Facial Lacerations (major) and many minor 
abrasions 


Treatment: 0.5 cc Tetanus Toxoid. Sutured and bandaged lacerations 
(major area) 


Return to: Surgery clinic 


Signature: M.D. 
Time Cleared: 7:30 a.m. 
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QUESTIONS PRESENTED 


In the opinion of appellee the following questions are 
presented: 


1. May a claim of ineffective assistance of counsel be 
premised on the fact that several persons, whose testi- 
mony would have been damaging or unhelpful to appel- 
lant’s case in any event, were not called as defense wit- 
nesses? 

2. Is there a violation of due process where appellant 
is confronted for identification at the police precinct by 
his two friends, one of whom had known him for eight 
years, who were with appellant at the time of the crime? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,992 


JOHN A. MCEACHEN, APPELLANT 
Us 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was tried to a jury before Judge Aubrey 
E. Robinson, Jr., on January 9 and 10, 1967 and found 
guilty as charged of unauthorized use of a motor vehicle 
(22 D.C. Code § 2204). He was sentenced under the 
Youth Corrections Act (18 U.S.C. §5010(b)). This 
appeal resulted. 

After an opening statement by the prosecutor and a 
waiver thereof by the defense, the Government presented 
its evidence through four witnesses. Joan B. James, a 


(1) 


2 


“secretary, of 1720 27th Street, S.E., testified first that 
fon March 14, 1966 she owned a 1964 Tempest Pontiac 
} convertible with a white top and blue body (Tr. 17-18). 
*She stated that she was the title owner of the vehicle 
_ (Tr. 18). It was in perfect condition (Tr. 20). At about 
"7:30 p.m. on that date, Miss James parked the car in 
front of 1819 Congress Place, S.E. and went into that 
}address to visit a friend. When she came out about 8:30 
# p.m. to get in the car, it was gone. (Tr. 19.) Miss James 
{reported the loss to the police, and was informed by the 
* police later that night of what had happened to her car 

(Tr. 19-20). When she viewed the vehicle at the Four- 
ee Precinct the next day it was a “complete wreck” 

(Tr. 20). Miss James testified that she did not know 

the appellant and had never given him or anyone else 
{ authority to use her car on the date in question (Tr. 21). 
. She was cross-examined only with respect to whether she 
,had seen appellant in the vicinity of her car before it 
«was stolen, and she answered that she had not (Tr. 21- 

22). 

Robert Jones, a seventeen-year-old vocational high 

’ school student on the date of the crime, of 1101 Fifth 

’ Street, S.E., next took the stand. He testified that, al- 
j though he had not known appellant prior to March 14, 

1966, he had been with appellant on that date at James 

Herndon’s house at 3159 Stanton Road, S.E. and knew 

appellant by the nickname “Bo.” He pointed out the 
| appellant in the courtroom. (Tr. 23-25.) Robert Jones 
' stated that he, James Herndon, and the appellant were 

there playing cards and listening to records from about 

6 p.m. to 8 p.m., when they went to a store on Congress 
« Place for appellant to buy some liquor (Tr. 25-26). Re 

turning up Congress Place appellant then decided to “get’’ 
ja ear, telling the others to wait around the corner. Ap- 
} Pellant returned with a blue and white Pontiac and told 
} 


This name should not be confused with Herndon’s nickname, 
which was “Boo” (Tr. 66). 
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the others to get in. (Tr. 26.) Jones refused and went 
on alone to Herndon’s house, where Herndon subsequently 
appeared about 10 p.m. (Tr. 26-27). At about 11 p.m. 
Jones decided to go home, whereupon there was some 
discussion of his being given bus fare. Appellant who 
had returned offered him a ride for the quarter he would 
otherwise spend as bus fare, and all three entered the 
car. (Tr. 27-28.) When a police car appeared and gave 
chase with siren and flasher, appellant speeded up to “one 
hundred miles or faster” on Benning Road. When appel- 
lant attempted to turn at 21st Street, the car hit a lamp- 
post and all three youths jumped from the vehicle and 
started running. (Tr. 28-29.) Jones, whose face had 
been cut so that he could not see, was helped by Herndon 
before the two were taken into custody by the police (Tr. 
30-31). When he saw appellant at the Fourteenth Pre- 
cinct the next day, Jones testified, appellant was limping 
(Tr. 81). At the conclusion of Jones’ direct examination, 
the statements of fact with respect to all the Government 
witnesses were made available to defense counsel who 
was given a recess to study them (Tr. 31-32). Cross- 
examination of Jones, in which it was brought out that 
appellant left the crash scene “going fast,” was unevent- 
ful (Tr. 33-39). 

Officer William E. Woods, Fourteenth Precinct, next 
testified. The officer stated that, after earlier receiving 
a lookout for the stolen automobile, he first saw it about 
11:50 p.m. at Minnesota Avenue and Benning Road. He 
observed that it had three occupants, and gave chase at 
high speed. (Tr. 42-48.) At 21st Street the vehicle 
crashed into a metal light pole while attempting to make 
the turn, and three negro males, the driver first, jumped 
out. The two passengers were apprehended on the scene, 
but the driver escaped down an alley. (Tr. 43-44.) Offi- 
cer Woods noticed nothing unusual about the way the 
driver ran at that time (Tr. 51). Both passengers were 
injured in the crash and received medical treatment (Tr. 
44-45). The following morning appellant was arrested 
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‘at his home and brought to the precinct, and Officer 
Woods saw that he had been injured in the right leg 
tes 45). Although visibility at the scene had been in- 
sufficient for Officer Woods to make a positive identifica- 
ee of appellant, he testified that appellant was of the 
same height and physical stature as the driver who had 
fescaped (Tr. 49-51). 

On the second day of trial, the prosecutor was informed 
sof appellant’s reluctance to take the stand in the face of 
$nossible impeachment by prior convictions for simple as- 
isault and attempted unauthorized use of a motor vehicle 
and also of the fact that no additional witnesses were to 
be presented by the defense. The prosecutor thereupon 
advised the court that he would not use the convictions 
since it was important for appellant’s own story to be 
conveyed to the jury. (Tr. 55-56.) 

‘ The final witness for the Government was James A. 
‘Herndon. He stated that he had been a friend of appel- 
ant for about eight years, and of Robert Jones for two 
(Tr. 57, 66). Herndon confirmed Jones’ testimony con- 
gerning the meeting of the three young men at his house, 
walking to the liquor store, appellant’s statement that he 
was going to “get” a car, and appellant’s appearance 
shortly thereafter in the Tempest. He reiterated that he 
‘and Jones did not then enter the car but went on, he 
ttarrying for some time, to his home, and that they again 
‘met the appellant when it came time for Jones to go 
home. (Tr. 59-60.) There was a discussion about bus 
ifare and then Jones accepted appellant’s offer to drive 
‘him home, so all three entered the car and appellant 
‘ drove. After the chase and accident, Herndon said, he 
twas hurt in the eye, arm and forehead. (Tr. 60-61.) He 
stated that he told the police that appellant was the driver 
of the car. And he said that appellant had no limp on 
he day of the accident or before, and that he, Herndon, 


zhad pleaded guilty to taking property without right in 
‘the case. (Tr. 62.) On cross-examination he denied hav- 
‘ing told appellant that he had a key which would work 


? 
. 
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on the stolen car or that he would lend it to appellant 
(Tr. 68-64). 

At the conclusion of this testimony the Government 
rested and defense counsel moved for a judgment of ac- 
quittal on the ground that the credibility of the Govern- 
ment’s eyewitnesses was “so weak that .. . the Govern- 
ment has failed to put the man on the scene.” The court 
denied this motion. (Tr. 67-69.) 

Appellant then took the stand in his own behalf. Ap- 
pellant stated that he had first heard of the incident and 
charge against him when he arrived home from D. C. 
General Hospital about 3 p.m. on March 15. Police offi- 
cers arrived at his house, he said, and told him that two 
others arrested for stealing a car had said “Bo” did it; 
appellant agreed that this was his nickname. Appellant 
admitted that he had in fact been injured on March 14, 
and that when taken to the precinct about 3 p.m. the next 
day he was unable to walk because of a cut tendon in 
his leg. (Tr. 70-71.) His explanation, however, was that 
he had only been out playing “craps” in the evening of 
March 14 with Herndon, Jones and several others in an 
alley between Stanton Road and 15th Place, S.E. (Tr. 
12, 74). They separated about 7:30 or 8 p.m. and ap- 
pellant went out drinking. At about 9:30 or 10 o’clock 
he was going home through an alley from one Charles 
Barnes’ house, he said, when he slipped on some glass 
hitting his head on the cement and cutting his leg (Tr. 
72). No one was with him at the time and he had to 
pull up on a fence and drag himself about a half block 
into his house (Tr. 72-73). A friend drove him to the 
hospital about 5:30 or 6 the next morning (Tr. 71). 
Appellant claimed he first saw the stolen car on March 
15 at the police precinct (Tr. 75). Appellant stated that 
he had on March 14 had a conversation with Herndon 
and Jones about stealing a car. But he said the subject 
was brought up in the context of Herndon having lost 
his money in the gamble and Herndon’s offer that he and 
appellant would obtain a car to drive Jones home. Appel- 
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iant claimed that Herndon even offered to get a key to fit 
a car. But appellant said that he declined to join the 
enterprise and separated from the other two to return 
to the “crap” game. (Tr. 74-75.) 

On cross-examination appellant stated that, although 
his father answered the door when he arrived home, he 
did not tell his father about his injury. He was trying 
to hide it from his parents, who, he said, had been press- 
ing him about his drinking. (Tr. 78-79.) When ques- 
tioned, appellant named the person who drove him to the 
hospital? and several others who had been with him on 
March 14° (Tr. 77, 80). He stated, however, that he 
had not asked his present trial counsel to subpoena those 
persons, nor had he asked counsel to subpoena his parents 
or the medical records of his treatment at D. C. General 
Hospital (Tr. 82-83). When the prosecutor then elicited 
: from appellant the fact that he had discussed the case 
with witness Jones, his counsel objected (Tr. 84-85). In 
argument at the bench the prosecutor indicated that he 
wished to lay a foundation for possible rebuttal by wit- 
ness Jones and the sister of witness Herndon.* The court 
sustained the objection to avoid unnecessary prejudice to 
appellant. (Tr. 85-86.) 

At the conclusion of appellant’s testimony defense coun- 
sel moved for judgment of acquittal on the same ground 


? Charles Page. 


* These included Charles Barnes, from whose house appellant 
claimed to have come at the time just before he fell and was in- 
jured; and appellant’s brother, who was at the “crap” game. 


* The prosecutor stated that he wished to ask appellant if he had 
written a letter to James Herndon with respect to the cases which 
the prosecutor had in his possession. The prosecutor informed the 
court that appellant had approached witness Jones, requesting that 
Jones not testify against him, and that Jones was prepared to so 
testify. The prosecutor also informed the court that appellant had 
threatened witness Herndon’s sister, Vivian, and told her he was 
looking for Herndon, whom he did not want to testify against 
him. In front of two witnesses appellant had threatened to kill 
Herndon if he did testify against him. Vivian Herndon was also 
a prepared to testify, the prosecutor stated. 
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as before which was again denied (Tr. 87-88). There- 
after the court discussed the instructions with counsel and 
ruled, without objection by the defense, that the missing 
witness instruction would be given (Tr. 88-89). Defense 
counsel advised the court, in respect of appellant’s par- 
ents, that appellant had told counsel that both his parents 
knew he came home on March 14 with an injury. Coun- 
sel, however, contacted appellant’s mother and was in- 
formed by her that she and her husband did not know 
appellant was injured until the next morning when she 
found him in his bed which was covered with blood. 
Counsel stated that appellant’s mother refused to come 
to court voluntarily to testify on appellant’s behalf, and 
that she volunteered to counsel that she believed appellant 
could well have stolen the car. In respect of the hospital 
records, counsel advised the court that he had not sub- 
poenaed them because they were nonprobative and would 
emphasize the injury on the night of the collision and 
corroborate Government testimony. In respect of appel- 
lant’s statement that counsel had refused to subpoena 
Charles Page, counsel stated he had never heard the name 
before. (Tr. 89-91.) 

Thereupon closing arguments were had. The prosecutor 
pointed out that appellant developed his limp at the very 
time of the car crash, and that appellant was of the same 
height and stature as the man whom the officer had seen 
escape (Tr. 95). He noted that there was no corrobora- 
tion of appellant’s version of the events (Tr. 96). De- 
fense counsel argued that the man who escaped left 
speedily, whereas the next day appellant said he could 
not walk (Tr. 102). Counsel urged that the Govern- 
ment’s eyewitnesses, whom he called “these other defend- 
ants,” were admitted participants and not to be believed 
(Tr. 100, 101, 103). In rebuttal the prosecutor urged 
that the eyewitnesses had no motive or interest in falsify- 
ing their testimony (Tr. 105-106). 

The court gave full and proper instructions (Tr. 108- 
118). No charge on accomplices was requested and none 


was given. At the conclusion of the charge defense coun- 
‘ sel expressed appellant’s satisfaction with it (Tr. 117). 


CONSTITUTIONAL PROVISIONS AND STATUTE 
INVOLVED 


The Fifth Amendment to the Constitution of the Unit- 
; ed States provides in pertinent part: 


No personal shall . . . be compelled in any crimi- 
nal case to be a witness against himself, nor be de- 
prived of life, liberty, or property, without due 
process of law.... 


The Sixth Amendment to the Constitution of the United 
States provides in pertinent part: 


In all criminal] prosecutions, the accused shall en- 
joy the right . . . to have the assistance of counsel 
for his defence. 


Title 22, District of Columbia Code, Section 2204 pro- 
vides: 

Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be 
taken, used, operated, or removed from a garage, 
stable, or other building, or from any place or local- 
ity on a public or private highway, park, parkway, 
street, lot, field, inclosure, or space, an automobile or 
motor vehicle, and operate or drive or cause the same 
to be operated or driven for his own profit, use, or 
purpose shall be punished by a fine not exceeding one 
thousand dollars or imprisonment not exceeding five 
years, or both such fine and imprisonment. 


SUMMARY OF ARGUMENT 


I 


Several witnesses to appellant’s various activities on 
the day of the crime were mentioned in the course of the 
trial. None of them, except appellant himself, was called 
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on behalf of the defense. The record shows that counsel 
knew certain of the witnesses would have contradicted ap- 
pellant. The record is also clear that none of the sug- 
gested persons witnessed the critical activities surround- 
ing the commission of the crime, and none could have 
offered support to appellant’s claim of alibi. The effec- 
tiveness of counsel’s assistance may not be faulted on this 
or any of the other bases suggested by appellant. 


Ir 


Appellant was identified as the driver of the stolen ve- 
hicle by the two persons with him in the car. One was a 
friend and associate of the appellant of eight years’ 
standing; the other had met appellant that day and spent 
part of the day and evening with him. Under such cir- 
cumstances it may not be said that the confrontation be- 
tween appellant and his two friends at the police precinct 
was so unfairly suggestive and conducive to a mistaken 
identification as to constitute a denial of due process. 


ARGUMENT 


I. Appellant was not denied the effective assistance of 
counsel. 


(Tr, 27-28, 55-56, 60, 72, 75-76, 80, 89-90) 


The principal thrust of appellant’s brief is that he 
lacked effective assistance of counsel for his defense at 
trial. He bases this complaint mainly on the fact that 
his trial counsel failed to present any witnesses other 
than appellant himself. He also argues that counsel had 
no assistance in investigating the case preparatory to 
trial and that counsel was not provided for appellant im- 
mediately upon his arrest. 

Appellant may not by the simple fact that certain wit- 
nesses were not presented at trial substantiate a claim of 


5 Appellant’s Br. 14-19. 
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ineffective assistance of counsel. Nor may he effectively 
insinuate as he here purports to do that counsel’s failure 
to call certain witnesses resulted from some sinister dis- 
loyalty to appellant’s cause. The record supports the con- 
clusion that counsel failed to call certain witnesses for 
undeniably valid reasons of judgment and tactics fully 
within the scope of counsel’s professional responsibility. 
See e.g., Offutt v. United States, 100 U.S. App. D.C. 80, 
242 F.2d 373 (1957); United States v. Garguilo, 324 
F.2d 795 (2d Cir. 1963) ; McDonald v. United States, 282 
F.2d 737 (9th Cir. 1960); United States v. Dorn, 169 
F.Supp. 144 (D.D.C. 1959).7 In fact, counsel stated that 
he had not called appellant’s parents as witnesses in the 
case because they would contradict appellant’s own story 
concerning appellant’s arrival home on the evening of 
March 14, and in any event appellant’s mother believed 
he might well have committed the crime (Tr. 89-90). 
Charles Barnes, the person from whose house appellant 
said he was coming when hurt, would have been an un- 
helpful witness in any event, for he was not a witness to 
appellant’s fall in the alley, and of course appellant could 
in view of the time sequence set forth at trial have been 
there prior to his final drive.* As for Charles Page, the 


*See Appellant’s Br. 15, 18. It should be noted that because 
appellant was the only witness to be offered by the defense, the 
prosecutor acceded to the request of appellant’s counsel not to 
impeach his testimony by prior convictions (Tr. 55-56). 


7 Compare Jones v. Huff, 80 U.S. App. D.C. 254, 152 F.2d 14 
(1945), cited by appellant, where the truth of several allegations, 
including one that witnesses who would establish the defendant’s 
innocence were not called, was assumed for purposes of requiring 
a habeas corpus hearing; Campbell v. United States, D.C. Cir. No. 
19411, opinion filed May 16, 1966, where the Court could not say 
whether the action of trial counsel was tactical or negligent in 
abjuring clear alibi evidence; Jackson v. United States, —— U.S. 
App. D.C. ——, 371 F.2d 960 (1966). Neither of the latter two 
cases has been cited by appellant. The circumstances of these 
cases are not present here, for the record demonstrates counsel’s 
knowledge and reasoning, and shows the unhelpfulness of the wit- 
nesses now pressed as necessary to the trial. 


* Government testimony indicated that appellant’s whereabouts 
were unaccounted for between 8:30 and a time after 11 p.m. when 


ll 


person who allegedly drove appellant to the hospital on 
the morning of March 15, trial counsel stated he had 
never heard the name before (Tr. 90).® And of course 
the other persons at the “crap” game including appel- 
lant’s brother would only have offered cumulative testi- 
mony on matters concerning which appellant and the 
Government’s witnesses had no disagreement.” 
Appellant’s alternative bases are no less speculative and 
frivolous. Appellant’s brief is, of course, inaccurate in 
concluding that no aid was available to trial counsel for 
investigation of the case if trial counsel desired it.” See 
18 U.S.C. § 3006A(e). There is, further, no evidence at 
all that appellant was not informed of his right to counsel 
immediately upon his arrest, as is the custom of the police 
in this jurisdiction.“ And finally trial counsel for appel- 
lant was quite justified in his determination that the 
medical records of appellant’s treatment at D.C. General 


appellant again appeared at Herndon’s house (Tr. 27-28, 60). 


Appellant’s testimony was that he had gone home from Barnes’ 
house about 9:30 or 10 p.m. (Tr. 72, 75-76). Thus, if Barnes had 
been called and testified that appellant had indeed left his house 
about the time stated, this would have added nothing to the case. 

The record indicates that trial counsel was aware of Barnes’ 
existence and suggests that for these or other reasons he deter- 
mined not to call him (Tr. 75-76). 


® Counsel’s statement suggests that appellant either withheld this 
information from counsel, or possibly made it up for the occasion. 
In any event, it is clear that Page also could not have aided appel- 
lant’s defense of alibi by testimony that he drove appellant to the 
hospital in the morning some 8 or 10 hours after the incident and 
injury occurred. 


20 Appellant indicated that he saw them only at the “crap” game 
(Tr. 80). 
11 See Appellant’s Br. 15-16. 


12'The Criminal Justice Act of 1964 became effective in August 
1965 and was available to trial counsel here. Of course, appellant 
has no warrant in the record to suggest that trial counsel needed 
the assistance thus available to him or that his investigation was 
inadequate. 


13 See Appellant’s Br. 16-18. 
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Hospital had no bearing on whether appellant obtained 
his injury in an auto crash, and would have emphasized 
the injury unfavorably to appellant (Tr. 90) .* 

On this record, we see no arguable claim of ineffective 
assistance. Bruce v. United States, —— U.S. App. D.C. 
—, 379 F.2d 113 (1967); Mitchell v. United States, 
104 U.S. App. D.C. 57, 259 F.2d 787, cert. denied, 358 
U.S. 850 (1958) ; Moore & Hall v. United States, 95 U.S. 
App. D.C, 92, 220 F.2d 198 (1955) 2° 


14 Appellant’s representations to the doctors as to how he was 
injured are not, of course, competent evidence as to his alibi. 
Although the nature of the injury might be probative of how it was 
inflicted, the cutting of a tendon at the knee by glass hardly ex- 
cludes an auto crash as the cause. 

We note that appellant has included as an appendix to his brief 
copies of medical reports not admitted in evidence in the trial of 
this case. In confidence that the Court will disregard them we 
have refrained from filing a motion to strike that portion of appel- 
lant’s brief as a violation of the rules of appellate practice. 


%* Although it is said that the burden of proving ineffective 
assistance is lower on direct appeal than on collateral attack, Bruce 
v. United States, supra, 379 F.2d at 117, this case illustrates 
the problems inherent for the parties and the courts in direct 
appeal of such claims. These are not issues which automatically 
create their own record at trial. They are not by their nature issues 
in which one adversary party can insure that the other meets its 
burden, or on which the trial court can bring effective scrutiny to 
bear in the course of trial. We are cognizant of the extraordinary 
difficulty for appellant in presenting claims concerning matters 
which cannot be directly explored at the trial itself. To the extent 
that this is not possible, this appellant’s claims must necessarily be 
based upon speculation. We note that we as appellees can only 
answer by like speculation except where, as here, a viable record 
has fort-itously resulted from the fact that appellant’s counsel 
undertoo). to answer at trial some of the questions that arose there. 
For thes: reasons perhaps, the strict standards of the past have 
had a sound if unarticulated basis in recognition by the courts 
of their own inherent limitations. Compare Mitchell v. United 
States, supra with Bruce v. United States, supra. 

Nevertheless, the difficulties suggested do not justify references 
outside the record or rank speculations as have been indulged here. 
If the record is insufficient, it is the appellant’s responsibility to 
supplement it by motions for new trial or other relief in the court 
below. If such a course is not adopted, the barriers against specula- 
tive attack must simply be maintained on appeal. In this case, 
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II. Appellant’s rights were not violated by his confronta- 
tion with Government witnesses. 


(Tr. 18, 25, 57) 


In an argument five lines in length, appellant appar- 
ently urges that the “line-up” claimed to have been held 
in this case without counsel] violated his right against 
self-incrimination."* We do not believe appellant may 
validly claim a denial of any Fifth or Sixth Amendment 
rights in this regard. 

Insofar as his self-incrimination claim is concerned, the 
issue has been settled on the merits contrary to the posi- 
tion now pressed by appellant. The privilege against 
self-incrimination does not reach compulsion which makes 
an accused the source of real or physical evidence. The 
display or movement of the body does not constitute a 
compulsion to give evidence of a communicative or testi- 
monial nature to which the protection of the privilege is 
confined. Gilbert v. California, 388 U.S. 268, 266-267 
(1967) ; United States v. Wade, 388 U.S. 218, 221-223 
(1967). See also Schmerber v. California, 384 U.S. 757, 
761 (1966); Wise v. United States, D.C. Cir. No. 20259, 
decided July 27, 1967; Lewis v. United States, D.C. No. 
20133, decided July 5, 1967. 

Nor, of course, may appellant urge a denial of his right 
to counsel by the confrontation procedure adopted here.” 
The Supreme Court has announced that the newly discov- 
ered right to counse] at line-up identifications is not to be 
applied to cases in which the confrontation antedated the 
Wade decision. Stovall v. Denno, 388 U.S. 293 (1967). 

Lest appellant be tempted to urge the only other course 
available to him, that the police procedures employed here 


however, further exploration is not required. We submit that the 
record as it stands in this case is sufficient to demonstrate but one 
conclusion: that appellant’s claim of ineffective assistance lacks 
merit in either fact or speculation. 


16 Appellant’s Br. 14. 


17 Such a claim appears to be incorporated in appellant’s argu- 
ment. See Appellant’s Br. 14. 
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were so unfairly suggestive and conducive to a mistaken 
identification as to constitute a denial of due process, we 
point out that such an effort would be futile.*® Of course, 
there was a total lack of objection at trial to the admis- 
sion of the testimony involved. Because no issue was 
made of the matter below, the particular details of the 
confrontation were never explored, nor was the Govern- 
ment afforded an opportunity to defend its position with 
facts and argument, or possibly to forego the introduction 
of the particular testimony objected to. We do not think 
appellant may ignore these considerations and press a due 
process complaint here. See e.g., United States v. Indi- 
viglio, 352 F.2d 276 (2d Cir. 1965) (en banc), cert. de- 
nied, 383 U.S. 907 (1966) .° 

In any event the circumstances surrounding the basic 
identification of appellant as the culprit are most signifi- 
cant. The conceded fact is that appellant knew Herndon 
and Jones and they him, and that they had been with ap- 
pellant for a period of some hours on the day and evening 


of the crime.*? Herndon testified that he had known ap- 
pellant for eight years, while Jones said he had met ap- 
pellant for the first time that day (Tr. 25, 57). Under 
such circumstances it would be unreasonable to suggest 
that the witnesses’ identification of appellant could have 
been influenced by the precinct confrontation, much less 
that any such influence could rise to unfairness of due 


18 We note that appellant has not raised this issue in his brief 
nor cited the leading cases on the subject, which were decided four 
months ago. Counsel for appellant on this appeal, however, has 
informed us that he hopes to air the issue nevertheless. For this 
reason we treat the issue as if it had been raised and briefly discuss 
it here. 


#9 We do not believe this is a case in which this Court should 
remand for clarification, since there is nothing to suggest error, 
rauch less plain error. Gray v. United States, 114 U.S. App. D.C. 77, 
$11 F.2d 126, cert. denied, 374 U.S. 838 (1965) ; Johnson v. United 
States, 110 U.S. App. D.C. 187, 290 F.2d 378 (1961). 


20 See the Counterstatement at 5-6. 
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process proportions. See Stovall v. Denno, supra.” Al- 
though the testimony concerning appellant’s injury and 
limp was important, it did not relate to the identification 
of appellant by the witnesses but rather constituted an- 
other circumstance in evidence on identification for the 
jury. As such it would not be suppressible in any event. 


21 “(I]t is not the case that ‘[i]t matters not how well the witness 
knows the suspect, whether the witness is the suspect’s mother, 
brother, or long-time associate, and no matter how long or well 
the witness observed the perpetrator at the scene of the crime.’ Such 
factors will have an important bearing upon the true basis of the 
witness’ in-court identification . . . . [In such circumstances] the 
value to the State of admission of the line-up identification is 
indeed marginal, and such identification would be a mere formality.” 
United States v. Wade, supra at 241-242 n, 33. 


16 
CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
SEYMOUR GLANZER, 
Scott R. SCHOENFELD, 
Assistant United States Attorneys. 


22 Appellant in his brief makes three additional arguments which 
do not require extended discussion. 

é Appellant’s claim that his motions for judgment of acquittal 
should have been granted on the ground that the testimony of the 
Government eyewitnesses was incredible is frivolous (Appellant’s 
Br. 13). Questions of credibility are of course for the jury. E.g., 

& Trimble v. United States, —— U.S. App. D.C. ——, 369 F.2d 950 

? (1966); Young v. United States, 114 U.S. App. D.C. 42, 48, 309 

. F.2d 662, 663 (1962); Wigfall v. United States, 97 U.S. App. D.C. 

, 252, 253, 230 F.2d 220, 221 (1956). 

« Appellant claims that the lack of an instruction cautioning the 

t jury with respect to the testimony of witnesses Jones and Herndon 
as coparticipants constitutes plain error (Appellant’s Br. 13-14). 
But the law does not require such an instruction in the absence of a 
request. See Bush & Otey v. United States, —— U.S. App. D.C. 
——, 375 F.2d 602 (1967), and cases there cited; Freed v. United 

_ States, 49 App. D.C. 392, 266 Fed. 1012 (1922). 

Finally, appellant urges that there was insufficient evidence of 
ownership of the stolen automobile in that Miss James may have 

, been merely a “purchaser in possession . . . under a conditional 

} sales contract” (Appellant’s Br. 19). The witness, however, testified 
that she was the title owner of the vehicle (Tr. 18). No contrary 

} suggestion ever appeared at trial. 
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COUNTER STATEMENT OF CASE | 
At the time counsel herein for Appellant, first interviewed 
Appellant in (May 1967) Appellant expressed confidence that he felt the 
jury would not find him quilty because he believed his drrest and trial was 


a frameup by accomplice Herndon, accomplice Jones and Herndon's sister. 


 enmmmmetmnmntmnrtenttesdtmatteetts stan tee 


1) Appellant had been having problems with the Herndon lfamily. He made 
complaint to the District of Columbia police that Vivian Herndon, sister of 
accomplice Herndon had cut him up without cause and he in self defense slapped 
her, but police officials refused to file charges against her. To the 
contrary they filed a simple assault charge against Appellant, to which he 
pled quilty (Appellee's BR.p.4). With respect to prior crimes of the 
Appellant, the only one mentioned by the Government was "attempted 
unauthorized use of an automobile, (Appellee's BR. p.4), to which he pled 
quilty at the age of 19 in 1965. 


-2- 
This confidence of Appellant way have been the reason he did not insist on 
his court appointed attorney subpoena the five or more witnesses on 
behalf of the Appellant, who could have testified that Appellant was not and 


could not have been at the scene of the crime at the time the crime was 


committed (Appellant's BR. pp. 8,9; Appellee's BR. p. 6). 


Thus a serious criminal trial was had with the Appellant the only 
witness testifying in his behalf. 

And the two accomplice witnesses consistently contradicting them- 
Selves under oath. This speculative testimony prompted Appellant's attorney 
to comment to the jury “after reviewing the testimony by the Government's 


witnesses, we find it difficult to believe the witnesses." (fr. p. 100) 


SUMMARY OF ARGUMENT 


Appellant was denied effective assistance of counsel because his 
court appointed counsel did not: 


1. Subpoena 5 or more material witnesses, namely Appellant's 
father, mother and brother. Appellant's neighbor friends, 
Charles Barnes and Mrs. Barnes and Charles Page. Also the 
medical examiner at the District of Columbia General Hospital. 
And the pertinent medical records from said hospital showing 
the nature of the Appellant's injury (Tr. 77, 78, 79, 80, 82, 
83). Evidence derived from these sources could establish 
Appellant was not at the scene of the crime when it occurred 
and that his injury was not from a car accident but rather 
from a fall on a piece of glass which glass was unrelated 
to any glass broken in the stolen car. 


Request the court to give special instructions to the jury 
with respect to the testimony of Herndon and Jones both 
admitted accomplices. 


Object to testimony of police officer Woods with respect to 
his identifying Appellant solely by physical stature which 
included a limp. And which identification was heavily based 
on Appellant's confrontation with officer Wood in the daylight 
15 hours after the alleged night-time crime occurred and where 
appellant was not permitted to confront his accuser namely 
officer Wood, 


4, 


<n 


Elicit testimony from the prosecuting witnesses and in 
particular officer Wood with respect to his involvement and 


instructions in the arrest of Appellant. 
the detectives who arrested Appellant to a 


a the failure of 
vise Appellant of 


his rights to counsel and the appointment of counsel for him 
if he was unable to retain one himself at the time of 
Appellant's arrest by said two detectives at Appellant's home 


on March 15, 1966 at approximately 3 p.m. 


Elicit testimony from prosecuting witness officer Wood with 
respect to the lack of a warrant in arresting Appellant at 
Appellant's home, 15 hours after the alleged crime occurred, 


by two detectives who were not involved in 
alleged crime at the time it occurred. (Al 
was not raised in Appellant's opening brie 


any way in the 
though this question 
> its substance was 


discussed with counsel for Appellee shortly after said brief 


was filed, together with the “due process” 
inapplicability of the favorable Wade vs. 
388 U.S. 218 decision of the United States 


|complaint, and the 
nited States 
Supreme Court to 


this appeal, because the new rule in Wade was not to be applied 


retroactively. Also the Wade decision was 
published until after Appellant's opening 
drafted on this appeal). 


Object to testimony of prosecuting witness 


jnot officially 


Urief had been 


Wood with respect 


to his identification of Appellant solely by the characteristic 


of his stature, including a limp. 


Require the Government to establish legal ownership of the auto 
alleged to have been stolen from Joan B, Jones under the 


best evidence rule. 


The foregoing seven paragraphs set forth the reasons apparent on 


their face that the Appellant did not receive a fair trial. Arguments and 


cases cited by the Appellee do not disturb this conclusion. 


eee 


I 


The reasons and authorities in support of Appellant's claim that 


he was denied effective assistance of counsel and as reenumerated in the 
| 


summary of argument, supra (except item No. 6 in said summary), is embraced 


in this court's decision in Jones vs. Huff, 80 U.S. App. 


14 (1945). 


‘D.C. 254, 152F. 2d. 
| 
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If the rules of Jones, supra still apply and there appears no 
decision by the court to the contrary, then the speculative reasons 
contained in Appellees brief (p. 10 N. 7), that the five witnesses would be 
unhelpful to Appellant, is without merit. Especially since only one of the 
five witnesses was ever interviewed or talked to Appellant's counsel, namely 
Appellant's mother (Tr. 89, 90). And the mother was later of a different 
point of view after she learned of all the facts involved in her son's leg 
injury. This understanding of the mother is disclosed in the affidavit of 
Berger, infra. 

We all recdgnize that a presumption of innocence embraces the 
accused until he is iis tried. What uninterviewed, uncontacted, 
unrehearsed or unknown witnesses may testify to regarding a certain event 
in such a trial mst fn fairness to all concerned be awaited until the 
testimony if any is duly given and considered by the jury. 

In this case no testimony was given by any of these proposed 
witnesses. 

But the affidavit of Mr. Jerry (Gerold) Berger, filed in support 
of Appellant's release on bond pending this appeal, in the District Court 
and later in this court, discloses the willingness of the several witnesses 
to testify in behalf of the Appellant and the substance thereof. This 
affidavit of Berger would likely be sufficient to support a new trial in 
the District Court haa such a new trial been sought, prior to the Appellant's 
pro se taking of this appeal to this court. 

The failure of Appellant's counsel in the District Court to object 
to testimony of officsr Wood with respect to Wood's identification of 


Appellant through inferences, based solely on Appellant's stature, which 


included a limp, raists the question of "due process” (Appellant's opening 
{ 


brief para. 3, p. 14). 


» 
& 
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This testimony of Wood's should have been objected to on the 
grounds it violated Appellant's constitutional rights|to "due process of 
law", since Wood could not positively identify Appellant, except for the 
Single characteristic of Appellant's stature which in¢luded a limp. And the 
limp Wood observed in Appellant's single confrontation with Wood 15 hours 


after the crime occurred in the police station (Tr. 4S). 
| 


i 
The Supreme Court Stovall vs. Denno, 388 U.S. 293, 299, pointed 


out that if a defendant can allege and prove, that fron @ single confronta- 
tion with a prosecuting witness, anf unfairness that infringes his right to 
due process occurs, then he has not had a fair trial, citing Palmer vs. 
Peyton, 359F. 2d. 199 (Ca. 4 Cir. 1966). 
In Palmer, supra the suspect was identified by voice and a shirt, 
which the witness said was "almost the same color" as worn, etc., but was 
never permitted to confront his accuser. The Court then went on to say at 
Pp. 201 that "where the witness bases identification on| only part of the 
Suspect's total personality, such as height alone, or eyes alone, or voice 
alone, prior suggestions will have most fertile soil in which to grow to 
conviction. This is especially so when the identification is presented with 
no alternative choices. There is then a strong predisposition to overcone 
doubts and to fasten guilt upon the lone suspect." 
In the Laake case Wood's testimony was based solely or alone on 
Appellant's stature which included a limp. Under the Phimer doctrine supra, 
it is believed such testimony of Wood should have been| objected to and 
excluded. Since it was not objected to and excluded Appellant was denied 
his right to “due proccess of law" under the Fifth Amendment of the United 
States Constitution. 


No warrant was issued for the arrest of the Appellant until 15 


hours after the crime. It was filed the day following |the Appellant's 


arrest. (p. 2 App. Op, Br.) 

In the ingtakt case two police detectives neither of whom 
testified at the trial’ and neither of whom were connected with the actual 
crime arrested the Appp lant 15 hours after the crime occurred. Without a 
warrant they walked sorts Appellant's home, took hin bodily into custody, 
and to the police station (Ir. 71). The record is barren of any offer to 
Appellant of his righté to counsel at the time of his arrest. And the record 
is barren as to any waiver of such rights. 

The law does not permit an arrest without a warrant under the 
circumstances in this case. The Fourth Amendment assures the right of the 
people to be secure in their persons, etc. Appellant was entitled to such 
rights and protection. Johnson vs. United States, 333 U.S. 10, 14. In 
Johnson the Supreme Corbet noted that "the right of officers to thrust 
themselves into a home be also a grave concern, not only to the individuals 
but to a society which fprooses to dwell in reasonable security and freedom 
from surveillance. When the right of privacy must reasonably yield to the 
right of search is, as a rule to be decided by a judicial officer, not by 


@ policeman or Governnert enforcement agent." 


ra 


Appellant was entitled to counsel at the time.of his arrest 


4 
March 15, 1966 at approimately 3 p.m. 


And if counsel could not be given him at that time the law requires 
that he be advised of his right to counsel at that time. In the instant 
ease the record is absert any such offer of counsel. And the affidavit of 
Berger's referred to above (although not a part of the record) clearly shows 
that no such offer was ever made to appellant. Nor was it ever waived. 

As a matter of fact counsel was not appointed for Appellant until May 3, 


1966, six weeks after the date of the alleged crime and his arrest @pp.Br. p.3). 
4 


; 


The Right to Counsel doctrine of Miranda vs. Arizona 384 U.S. 436 


would demand counsel for Appellant at the time of Appellant's arrest. The 

Miranda rule is clear. It requires; 
that a suspect after he has been taken into custody or 
otherwise deprived of his freedom of action in any 
significant way (pp. 444-491) be clearly informed that 
he has the right to consult with a lawyer and tto have 
the lawyer with hin during interrogation and if he is 
indigent, a lawyer will be appointed to represent him 

(pp. 467-473). And the defendant may not vaive 

effectuation of these rights, unless the waiver is 

made voluntarily, knowingly and intelligently (p. 444). 

The Miranda right to counsel doctrine is well established and 
presently is being implanted in state laws and ordinances. 

For example, the neighboring jurisdiction of Maryland has just 
recently enacted such a law. The Maryland law appears to embrace the last 
two of the three elements set out in Appellant's opening! brief (p. 14) 
making up the "total right to counsel rule." 

Although jucicial notice of the Maryland law is not necessary in 

| 
the instant case, the court's attention is called to the| same because the 
District of Columbia, prior to its designation as a seat! of Government, was 
a part of the State of Maryland. 

The Maryland law provides counsel for indigent! defendants fron 
the time of arrest through appeal. 

The purpose of the Maryland ordinance is set out in section 2-175. 
It provides: "It is hereby declared to be the policy of| Montgomery County, 
Maryland, in the exercise of its police powers for the protection and 
preservation of the peace, good government, health, safety, and general 
welfare of the County, in cooperation and coordination with the administra- 


| 
tors of the various Courts, in supporting, sustaining, and assisting the 


private practicing bar, to provide for the realization -f the constitutional 
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} 
guarantees ee in the representation of indigents including related 


necessary services afd facilities in criminal proceedings in Montgomery 
County, Maryland, ang to assure effective assistance and continuity of 
counsel to indigent accused taken into custody and indigent defendants in 
criminal proceedings}before the Court of Montgouery County and the State of 
Maryland, and to authorize the Office of Public Defender to administer and 
assure enforcement of the provisions of this Article in accordance with its 
F 

terms.” { 

The Marylana law was adopted October 17, 1967 and is to become 
effective November 18, 1967 and is known as Ordinance No. 6-59, Public 


Defender Ordinance, Montgomery County, Maryland. 


CONCLUSION 
The record ‘shows in several particulars that the Appellant was 
denied a fair trial. 
His SBR, FORE be reversed. 


Respectfully submitted, 


Michael M. Kearney 
Attorney for Appellant 
By Appointment of this Court 
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